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RECE WED

BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFFICE

iN THE MATTER OF: ) AUG 32004

STATE OF ILLINOISPROPOSEDAMENDMENTS TO: ) R04-22 Pollution Control Board
REGULATION PETROLEUMLEAKING ) (Rulemaking- UST)
UNDERGROUNDSTORAGETANKS )
35 ILL. ADM. CODE732 )

IN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO: ) R04-23
REGULATION PETROLEUMLEAKING ) (Rulemaking- UST)
UNDERGROUNDSTORAGETANKS ) Consolidated
35 JILL. ADM. CODE734 )

PIPE’SPROPOSEDALTERNATE LANGUAGE

Now comesProfessionalsofIllinois for theProtectionoftheEnvironment,PIPE,

by andthroughits attorney,CLAIRE A. MANNING, andoffers theproposedalternate

languagefor theBoard’sconsiderationin theabove-referencedrulemaking.

BACKGROUND

TheProfessionalsofIllinois for theProtectionoftheEnvironment(PIPE)haspar-

ticipatedin theBoard’srulemakingin thismattersinceits formationasaNot-for-Profit

Associationrepresentingtheinterestsofbusinessesinvolved in theremediationofunder-

groundstoragetank sites. Additionally, PIPE,alongwith aworkgroupof otherassocia-

tions,suchastheAmericanCouncil ofEngineeringCompanies(“ACEC”) (formerly

knownastheConsultingEngineersCouncil of Illinois, or“CECI”), the Illinois Society

for ProfessionalEngineers(ISPE)andtheIllinois PetroleumMarketer’sAssociation

(IPMA), hasmet with theIllinois EnvironmentalProtectionAgency(“IEPA” or

“Agency”) in an attemptto refinetheIEPA’s rule proposal.
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Thosemeetingshavebeenpositiveand,to adegree,productive. It is PIPE’s un-

derstandingthat, asaresultofthemeetings,andtestimonypresentedat hearing,theIEPA

will be offering, concurrentwith PIPE’sfiling here,aThird Erratasuggestingvarious

changesin therule proposal. In largepart,PIPEexpectsto besupportingtheAgency’s

proposedchanges.However,thereremainseriousproblemswith theproposedrules,and

theLIST program,whichthe consultingcommunityasksthat the Boardaddressprior to

movingforwardwith theserules.FortheBoard’sconvenience,PIPEoffersalternative

regulatorylanguagethat attemptsto addressthoseconcerns.It is PIPE’sunderstanding

that this alternatelanguagewill besupportedby theothermembersoftheworkgroupthat

hasmetwith theAgency,theACEA, ISPEandIPMA.

MERGEROF PART 732 AND PART734

While not a seriousconcernofPIPE’s,andnot an issuediscussedin anydetail

with theIIEPA, PIPE questionsthenecessityofthefiling oftheseamendedrulesin two

separateParts,Part732 andPart734. It seemsthat, with acertaindegreeofwordsmith-

ing on thepartofthe Board,therulescouldbemergedintoonesetofrequirementsto

apply accordingly. As proposed,two separatesetsofregulatoryrequirements,which es-

sentiallymirror eachotherin manyrespects,maycausean unnecessarydegreeof confu-

sion, especiallyasfutureamendmentsareproposedandpromulgated.

SUBPARTA: GENERALPROVISIONS

Applicability. TheIEPA’s applicabilityclauses,containedin Section732.100and

Section734.100,appearto requirean unlawful retroactiveapplicationofamendments

that arejust nowbeingproposed.While theIEPA is expectedto presentlanguageto ad-

dressthis issue,PIPE hasnothadtheopportunityyet to view that languageandensure
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that it cannotbereadasan attemptedretroactiveapplicationofregulatoryrequirements.

Thus, in this filing, PEPEsuggestsa modificationintendedto clarify that theamendments,

particularlythosethat relateto obligationsandcost, do not takeeffect until afterthepro-

posedregulationsarepromulgated.PIPEwould welcomeanywordsmithingtheBoard

feelsappropriateto get to this end. Specifically,PIPEproposesthebelowchanges,in

bold, to theAgency’sproposal:

Section732.100 Applicability

1993, mays~scttc
tion 732.101.

c) Ownersoroperatorssubjectto this Partby law orby electionshallpro-
ceedexpeditiouslyto comply with all requirementsoftheAct and,upon
their effectivedate,theseregulationsandto obtaintheNo FurtherReme-
diationLettersignifying final dispositionofthesite for purposesofthis
Part.TheAgencyshallnot requireretroactivecompliancewith amend-
mentsto this Part. The Agencyshall not require retroactive compli-
ancewith the amendmentsto this Part. Any work performed pursu-
ant to budgetsor corrective action plans that have been approved

7

a) ThisPartis intended to implement amendmentsto theEnvironmental
Protection Act that were contained in P.A. 92-0554,which becamelaw
on June 24, 2002,and P.A. 92-0735.which becamelaw on July 25,
2002. The relevantstatutory amendmentsapplyapplies to ownersor
operatorsofanyundergroundstoragetanksystemusedto containpetro-
leum andfor which areleasewasreportedto IEMA onor afterSeptember
23, 1994,but prior to June24, 2002, in accordancewith regulations
adoptedbytheOSFM. It Theseamendmentsapply appliesto ownersor
operatorsthat, prior to June24, 2002,electedto proceedin accordance
with this Partpursuantto Section732.101ofthis Part. This Partappliesto
ownersoroperatorsofanyundergroundstoragetanksystemusedto con
tam petroleumand forwhich areleasehasbeenconfirmedandrequiredto
bereportedto Illinois EmergencyManagementAgency(IEMA) on or af
ter September23, 1994 in accordancewith regulationsadoptedby theOf
fleeof StateFire Marshal(OSFM). Theseamendmentsdo It doesnot
apply to ownersor operatorsofsitesfor which theOSFMdoesnot require
areportto JEMA or for whichtheOSFMhasissuedor intendsto issuea
certificateofremovalor abandonmentpursuantto Section57.5 ofthe~
EnvironmentalProtectionAct (Act) [415 ILCS 5/57.5]. Ownersoropera
tors ofanyundergroundstoragetanksystemusedto containpetroleum
andfor which-areleasewasreportedto JEMA onorbeforeSeptember12,

proceedin accordancewith this Partpursuanttn ~
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prior to the effectivedateof theserules shall be paid in accordance
with such approval. TheAgencymayuseits authoritypursuantto the
Act and Section732.105of this Partto expediteinvestigative,preventive
or correctiveaction by an owneroroperatoror to initiate suchaction.

Section734.100 Applicability

a) This Part is intended to implement amendmentsto the Environmental
Protection Act that were contained in P.A. 92-0554,which becamelaw
on June 24, 2002and P.A. 92-0735,which becamelaw onJuly 25,
2002. The relevant statutory amendmentsapply appliesto ownersor
operatorsofanyundergroundstoragetanksystemusedto containpetro-
leum andfor which areleaseis reportedto JEMA onor afterJune24,
2002, in accordancewith OSFMregulations.Theseamendmentsdo It
deesnot apply to ownersoroperatorsof sitesfor which theOSFMdoes
not requireareportto JEMA or for whichtheOSFMhasissuedor intends
to issueacertificateofremovalorabandonmentpursuantto Section57.5
oftheAct. Effectiveon thedateof thefiling of this Part, this Part ap-
plies to theowners and operators to whom the statutory amendments
referencedabove apply.

b) Ownersoroperatorsofanyundergroundstoragetanksystemusedto con-
tainpetroleumand for which areleasewasreportedto theproperStateau-
thority prior to June24, 2002,mayelectto proceedin accordancewith
this Partpursuantto Section734.105ofthisPart.

c) Uponthereceiptof acorrectiveactionorderissuedby theOSFMon oraf-
terJune24, 2002,andpursuantto Section57.5(g)oftheAct, wherethe
OSFMhasdeterminedthat areleaseposesathreatto humanhealthorthe
environment,theowneroroperatorof anyundergroundstoragetanksys-
tem usedto containpetroleumandtakenout of operationbeforeJanuary
2, 1974,oranyundergroundstoragetanksystemusedexclusivelyto store
heatingoil for consumptiveuseon thepremiseswherestoredandwhich
servesotherthanafarm orresidentialunit, shallconductcorrectiveaction
in accordancewith this Part.

d) Ownersoroperatorssubjectto this Partby law orby electionshallpro-
ceedexpeditiouslyto comply with all requirementsoftheAct and, upon
their effectivedate, theseregulationsandto obtaintheNo FurtherReme-
diatiónLettersignifying final dispositionof thesite for purposesofthis
Part. The Agencyshall not require retroactive compliancewith this
Part. Any work performed pursuant to budgetsor corrective action
plans that have beenapproved prior to the effectivedateof theserules
shall be paid in accordancewith such approval. The Agencymayuse
its authoritypursuantto theAct andSection734.125ofthis Part to expe-
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dite investigative,preventive,orcorrectiveactionby anowneroroperator
or to initiate suchaction.

Definitions.PIPEproposesthatthefollowing definitionbe includedin thedefini-

tion sectionofbothParts,at Section732.103andSection734.115:

“LIST RemediationApplicant” orUST-RA” meansanypersonseekingto perform
orperforminginvestigationorUST remedialactivitiesunderTitle XVI ofthe
Act, including theowneroroperatorofthesiteorpersonsauthorizedby law or
consentto acton behalfofor in lieu of theowneroroperatorofthe site.

This definition is drawnfrom an almostidenticalprovisionin Boardrulesregardingthe

SiteRemediationprogram. TheSiteRemediationprogram,whichhasearnedan excel-

lent, nation-widereputationfor its practicalandexpeditiousapproachto clean-upofIlli-

nois brownfieldsites,recognizesthatwhile liability for contaminationmaylie with the

ownerofthe site,responsibilityfor interfacingwith theAgencyon questionsconcerning

theproprietyofremediationalmostalwaysrestswith theconsultanttheownerhashired

to remediatetheproperty,theRemediationApplicant.

In theUSTprogram,it is clearthatownersandoperatorsroutinelycontractout

theresponsibilityfor remediatingtheLIST site to aconsultantaswell and,asapractical

matter,it is thisprofessionalapplicant(an engineerorgeologist)who dealswith the

Agencyandwho assumestheresponsibilityofremediatingthesitein areasonableand

environmentallyprotectivemaimer. Insteadofsuggestingthereis something“untoward”

in theassumptionofthisresponsibility(Illinois AyersOil Company,Inc. v. Illinois Envi-

ronmentalProtectionAgency,PCB 04-03-214, AgencySurreply,June6, 2004),thepro-

gramwouldwork muchmoreeffectivelyif theAgencysimplyrecognizesthatthesecon-

sultants,like brownfieldsremediationapplicants,are“personsauthorizedby law orcon-

sent [contractlaw andagencylaw] to acton behalfofor in lieu oftheownersofthesite.”
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To theextentthat theBoard believesthat theword UST-RA shouldbe woveninto

theregulationsat variousplaces,PIPEwould welcometheBoarddoingso.

For thesamereasonsexpressedabove,PIPEproposesamendingSection734.135

(c) to read:

c) All plans,budgets,andreportsshallbesignedby theowneroroperator
andlist theowner’sor operator’sfull name,address,andtelephonenum-
ber and, if the owner or operator has consentedto the servicesof an
UST-RA to conductthe remediation, the forms shall sostateand be
signedby the UST-RA in addition to theowner or operator.

Data CollectionandPlans,BudgetsandReports.PIPEalsoproposes,forthe

Board’sconsideration,anamendmentto Section734, to beplacedat Section734.135(a)

or, alternatively,asanewSection734.140,whichwould requirethattheIEPA gather

dataanddevelopefficienciesin its USTprogram.Throughoutits testimonyat hearing,

theIEPA assertedthatthis rule is proposed,in largepart, asa costcontainmentmeasure,

to protecttheUST Fund. PIPEcertainlysupportstheAgencyin its efforts to protectthe

fund sinceit the fundis thefiscalmechanismfor which theStateofIllinois ensuresthat

moneywill beavailablefor its intendedpurpose: to remediateUST sitesto anenviron-

mentallyacceptablelevel. PIPEhasassertedto theIEPA, andto theBoard, thatthis is a

sharedandcommongoaloftheparties.

However,PIPEbelievesthat theIEPA’s proposalfalls far shortofthis goal.

First, theproposalis not baseduponanystatisticallyreliabledataconcerningthe“going

rate”or“usualandcustomary”costsin Illinois concerningthevariousitemsfor which

the IEPA seekscontainmentandreductions. Historically, theBoarddoesnotpromulgate

a regulatorynumberthathasbeenproposed,andjustified, on thebasisof”a file pulled

hereandthere.” Yet, in this rulemaking,thatis whatis essentiallybeforetheBoardas
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JEPAjustification for its numbers.Indeed,theIEPAmaintainedathearingthat, shortof

thevarious individual remediationfiles, it doesnot keeprecordsofcostdatarelevantto

UST remediation(how muchwasspentin what areas,forwhatprojects,for whattypesof

remediation,for whataspectsoftheremediation,etc.). Nor, apparently,doesit keep(or

publish)detaileddatarelevantto how manyUST sitesareyet to remediated,wherethey

arelocated,andwhatstageorseveritytheymaybe in.

Further,whilevariousindividualstestifiedto the inefficienciesofthecurrentpro-

gram,with its multi-levelsofreviewandtime-consumingprocessofrejectionand appeal,

theproposaldoesnot addressthoseinefficiencies. While proposedSection734.135al-

lows theAgencyto receiveformsin electronicformat,which wouldundoubtedlyresult

in vastefficiencies,aswell asaneffectivedatacollectionmechanism,thesectiondoes

not commit theAgencyto developsuchelectronicfiling systemordatabase.

TheUST FundhascollectedSeventy-EightMillion Dollars ($78,000,000.00)in

revenuein FiscalYear04 alone,approximatelya TwelveMillion Dollar

($12,000,000.00)increasefrom lastfiscal year. During this time,therehasbeena steady

correspondingincreasein thecostsofthefund’s administration.(SeeExhibit 76 column

entitled “IEPA Operations”).Nonetheless,atthesametime thefundis increasingits

revenueandthecostsof its administration,themoniespaidout in remediation,the very

purposefor thefund’s creation,havebeendecreasing. In fact, theIEPAhaspaidSeven

Million Dollars ($7,000,000.00)lessin reimbursementthis year,eventhoughthestate

collectedsubstantiallymorerevenue.Moreover,this rule is proposedwith the assertion

that furtherdecreases(in thecostsof remediation)arerequiredto protectthe fund.
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While PIPErecognizestheproprietyofdevelopingreasonableratesforcertain

identifiabletasksrelatedto LIST remediation,PIPEalsoassertsthatthestateneedsto

takestockofthe costsrelatedto both theadministrationandimplementationofthis pro-

gram. It cando soby arequirement,andcommitmenton thepartoftheIEPA, that it col-

lect relevantdataandpromotefiling andreviewefficiencies. SincetheIEPA hasmoney

availableto it, from thefund itself, aswell as from theUSEPA,PIPEproposesthefol-

lowing languagebe insertedeitherin Section734.135orasanewSection734.140.

Section734.135 Form and Delivery ofPlans, Budgets,and Reports; Sig-
naturesand Certifications

a) All plans,budgets,andreportsshallbesubmittedto theAgencyon
formsprescribedandprovidedby theAgencyand, if specifiedby the
Agencyin writing, in anelectronicformat. The Agencyshall create an
electronicdatabasethat will allow for electronic filing of plans,budg-
ets and reports; collect and maintain data relevant to costsand reme-
diation of sites,including coststhat areusual and customary in the
clean-up of suchsites,as well as data related to thenumber and sever-
ity of sitesyet to be remediated; and provide for expeditious review
and payment of claimsthat meet the requirements of this Part.

This languageshouldnot only allow for abetteradministrationof theUSTpro-

gramand fund, it will alsoallow for acomprehensivedatabaseofrelevantandsignificant

informationwhich will be availableto theBoard,for its reviewin promulgatingrulesthe

nexttime theJEPAproposesthat theBoardadoptspecificrulesapplicableto this pro-

gram.

SUBPARTB: EARLY ACTION

Section734.215. PIPEhaspointedout, in testimony,that variouspartsofthe

IEPA’s proposalareproblematicin that theyprovide for an over-prescriptiveapproachto

IEPA reviewothe technicaljudgmentof theremediationprofessionalwho, by statute,
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mustbe a licensedprofessionalengineeror licensedprofessionalgeologistandmustcer-

tify that thework wasrequiredto addressthecontaminationatthesite. This is especially

onerouswhentheIEPA review,andpotentialrejectionoftheLPE or LPG’sjudgment,

mayvery well beconductedby an EPA projectmanagerwhodoesnothavesimilar tech-

nical credentials.

Nonetheless,the interestsof theenvironment,aswell asthefund, arenotwell

servedby suchanoverly prescriptiveapproach.PIPEunderstandsthatthe IEPA’s Third

Errata,which will befiled concurrentlywith PIPE’sproposedlanguagechanges,will ad-

dresssomeofPIPE’sconcernsin this regard. Nonetheless,PIPEsuggeststhe following

specificchangeto Section734.215,which is intendedto protectandgive site-specific

latitudeto theremediationprofessional.

Section734.215FreeProduct Removal

a) Underanycircumstancein whichWhere conditions at asite indicatethe
presenceoffreeproduct,ownersoroperatorsshallremovesuch free
product,asrequired to addressthe health and safetyof thesite, e~—
ceedingone eighthofaninch in depth,orpresentasasheenon groundwa
terin thetankremovalexcavationor onsurfacewater,while initiating or
continuinganyactionsrequiredpursuantto this Partorotherapplicable
lawsorregulations.

PIPEalsoproposescertainchangesto this section,andotherslike it (whichare

morespecificallyaddressedbelow), with the intentionof providingclarity, andgreater

efficiency,to theclaimsreviewand paymentprocess.Thus,throughouttheserules, for

clarity, PIPEsuggeststhattheIEPA phraseology“maximumpaymentamounts”be

changedto “reimbursablecosts.” The first time this languageappearsin thetext ofthe

rulesis in Section734.215(d).Quitesimply, thephraseology“maximum payment

amounts”is bothconfusingandamisnomer,giventhat Sections732.855and734.855
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allow for thereimbursablecoststo be exceededundercertaincircumstances.Thus,the

costsset forth in SubpartH arenot always“maximum” andto denotethemsuchis mis-

leading. Further,thephraseology“reimbursablecosts”is moreconsistentwith therestof

therules,andthehistoryoftheprogram,where“eligible correctiveactioncosts”and“in-

eligible correctiveactioncosts”havebecomestandardvernacular.

Also for clarity, PIPEproposesthatwhereverthephraseology“theAgencymay

require”appearsin thecontextofaphraseobligatingtheowneroroperatorto fulfill an

obligation,thattheBoardclarify whenandunderwhatcircumstancessuchdiscretionary

requirementswill comeintoplay. Without suchclarification,the owneroroperator,or

UST-RA, riskssubmittingaplanonly to havethatplanrejectedbecausetheAgencyhas

exercisedits discretionto requiresomethingfurther. In otherwords,if theAgencyis go-

ing to requiresomethingaspartofthesubmittalprocess,theserulesoughtto makesuch

requirementclear. Again, thefirst timethis troublesomelanguageappearsis in Section

734.215.

Thus,with thetwo changesreferencedabove,Section734.215(d)(aswell asthe

correspondingsectionin Part732):

Any owneroroperatorintendingto seekpaymentfrom theFundshall,prior to
conductingfreeproductremovalactivitiesmorethan45 daysaftertheconfirma-
tion ofthepresenceof freeproduct,submitto theAgencya freeproductremoval
budgetwith thecorrespondingfreeproductremovalplan. The budgetshall in-
clude,but shall not be limited to, acopyof theeligibility anddeductibilitydeter-
minationoftheOSFMandan estimateof all costsassociatedwith thedevelop-
ment, implementation,andcompletionof thefreeproductremovalplan,exclud-
ing handlingcharges.Thebudgetshouldbe consistentwith theeligible andineli-
gible costslisted in Sections734.625and734.630ofthis Partandthemaximum
paymentamountsreimbursable costsset forth in SubpartH ofthis Part. As part
ofthebudgetthe-AgencymayrequireThe budget shall include acomparison
betweenthecostsoftheproposedmethodof freeproductremovalandother
methodsoffreeproductremoval.
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BoardNote.Further, in theEarlyActionsectionsofboth theseparts,and

throughouttheserules, thereis containeda“Board Note” that appearsto be left over from

the lastBoardproceedingconcerningtheserules. TheseBoardnoteswarnthereaderthat

full paymentfor all costsincurredmight not be forthcoming.

Giventhecontextof theserules,andtheIEPA’s statedintentionthat theserules

area comprehensivesetof expectationsofactivitiesanddesignatedpaymentamountsfor

thoseactivities,theseBoardnotesare,for themostpart,obsolete.Theirretentioncauses

confusionin thecontextof thesenewrules. In otherwords,therulesthemselvesshould

clearlystatetheIEPA’ s expectationsandthecoststheEPAwill reimbursefor fulfilling

thosedefmedexpectations.If theydo, astheyshould,thereshouldno longerbeanyrea-

sonfor theseBoardnotes.

ProcessingofFreeProductRemovalRequests.PIPEalsoproposesthat the

Boardtightenthevaguelanguagecontainedin this sectionconcerningtheIEPA’s ap-

provaltimeframe(which is currentlyundefined)andtheowneroroperator’spayment

expectation(which appearsto be: cleanup freeproductin advanceof anAgencyap-

provalonly at therisk ofnotbeingreimbursed).Freeproductmayposea significantand

immediateenvironmentalrisk. TheIEPA shouldcommit to reviewingafreeproduct

submittalplanwithin avery shorttimeframeoftheplan’s receiptand,if it doesn’tap-

provetheplanwithin thedesignatedtimeframe,theownerandoperatorshouldbeal-

lowed to moveaheadto removetheenvironmentalhazardandexpectpaymentfor the

costof doingsuch.

Thus,PIPEproposesthefollowing changein Section734.215(e)and(g) and

similar changesin thecorrespondingsectionsofPart732, sothatit readsasfollows:
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e) The Agencyshallexpeditiouslyprocessthefreeproductremovalplan. If
theAgencyhasnotapprovedorrejectedtheplanwithin 21 daysof its re-
ceipt, theownerandoperatorshallproceedwith freeproductremovalas
set forth in theplanandthereasonableassociatedcostsofsuchremoval
shallbe reimbursed.

g) If, following approvalof any freeproductremovalplanor associated
budget,an owneroroperatordeterminesthatarevisedplanorbudgetis
necessaryin orderto completefreeproductremoval,theowneroroperator
shallsubmit,asapplicable,an amendedfreeproductremovalplanor asso-
ciatedbudgetto theAgencyfor review. TheAgencyshallexpeditiously
reviewtheamendedfreeproductremovalplanorassociatedbudget. If the
Agencyhasnot approvedorrejectedtheplanorbudgetwithin 21 daysof
its receipt,theownerandoperatorshallproceedto removethefreeprod-
uct assetforth in theamendedplanandthereasonableassociatedcostsof
suchremovalshallbereimbursed.

SUBPARTE: REVIEW OFPLANS, BUDGETS,ORREPORTS

Muchtestimonywaselicitedat hearingconcerningthefact thattheAgency’s

USTreviewprocessitself is overlyburdensome,toocostlyandunfairlybalancedin favor

oftheAgency. PIPEandtheworkgrouphavenotbeenableto convincethe Agencyto

makeanyefficiencyorcost savingchangesregardingthis processin theserules. While

PIPEis gratefulfor theAgency’sagreementto createanAdvisoryCommittee,whichwill

includePIPEandtheotherassociationswhohavebeenmeetingwith theAgency,that

Advisory Committeewill notbe in apositionto addresstheproceduraldeficienciesevi-

dentin thisprocessbut, in this proceeding,theBoardis.

Heretofore,theLIST reviewprocessfollowed closelytheAgencyandBoard’s

permit reviewprocessbut, asexperienceandhistoryindicate,thesetraditionalpermitre-

view processesdo not provideaproperproceduraloverlayfor theLIST reimbursement

reviewprocess.This is especiallytruegiven therecentstatutorychangethat allows the

IEPA’s non-actionwithin therequiredstatutorytimeline to actasa denialof there-
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questedapprovalorreimbursement,asopposedto anapprovaloftherequest,as it is in

thepermit process.

Thereareotherdistinctionsaswell. First, in thepermitprocess,thepermiteeis

generallyableto operateunderan existingpermit. In theUSTprocess,theapplicantis

essentiallystymieduntil theAgencyactsfavorablyupon its requestortheBoardreverses

theAgency’sposition. Second,in thepermitprocess,theAgencyis requiredto issuea

Wells letterprior to denyingthepermitrequest,suggestingthereasonsfor the intended

delayandallowing thepermit applicantan opportunityto respond.(SeeWellsManufac-

turing Co., v. Illinois E.P.A.552N.E.2d 1074, 195 Ill. App. 3d 593, 142 Ill. Dec. 333,

(i~~Dist. 1990). Third, thetypical denialofaUST applicant’srequestincludesthephra-

seology,“exceedstheminimumrequirementsof theAct” withoutany furtherexplana-

tion, evenwhenthematterin disputeconcernsthe level oftechnicaleffort requiredto

remediatethe siteproperly,which level hasbeencertifiedto in theapplicationitselfby a

licensedprofessionalengineeror licensedprofessionalgeologist. Thus,while standard

Boardlaw suggeststhat thedenialletter “framestheissues”in disputeandthatthepeti-

tioning applicantbearstheburdenofproving the IEPA wrong,in mostLIST casestheap-

plicantdoesnot evenknowwhatthoseissuesare,becausetherehasbeenno communica-

tion prior to thedenial— andlittle or no explanationofthedenial. As well, therecordis

oftenso minimal in theUST denialthatit is nearimpossiblefor thepetitionerto meetits

burdenbeforetheBoard,withoutincurringsubstantiallegal costs. Finally, evenif it

doesprevail beforetheBoard,thecostsofproceedingbeforetheBoardona USTReim-

bursementclaim are,moreoftenthannot, higherthantheactualdollaramountin dispute.

Thus,theAgency’smantrain denyingclaims(“Take it to theBoard”) ringshallow in
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mostsituationsand, in thosesituations,theUST-RA or ownerandoperatorlose,without

realrecourse.PIPEsuggeststhat theproceduralimbalancesevidentin theUST review

processborderon violationsofdueprocessandshould,in thisrulemaking,be remedied.

PIPEsuggeststhat the following proposedamendmentsto SubpartE wouldpro-

vide sucharemedyand,accordingly,PIPErespectfullyrequeststhat theBoardconsider

thoseprocesschangesthat, while still basedon Section40 oftheAct, recognizethe

uniquenessoftheLIST reimbursementprocess. While this filing only revisesPart734,

similarchanges,asrelevant,shouldbe madeto Part732.

Section734.505 Reviewof Plans, Budgets,or Reports

a) TheAgencymayreviewanyorall technicalor financial information,or
both, filed by orrelieduponbytheowneror operatoror theLicensedPro-
fessionalEngineerorLicensedProfessionalGeologistin developingany
plan,budget,orreportselectedfor review. TheAgencymayalsoreview
anyotherplans,budgets,orreportssubmittedin conjunctionwith thesite.

b) TheAgencyshallhavetheauthorityto approve,reject,orrequiremodifi-
cationofanyplan,budget,or reportit reviews. Exceptasotherwisepro-
videdin this Part,theAgencyshallnotify theowneror operatorin writing
of its final actionon any suchplan,budget,orreportwithin 120 daysof its
receipt. If theAgencyfails to makesuchfinal decisionwithin 120 days,
theapplicantcanconsidertheAgencyto havedeniedthesubmittaland
canproceedto invoketheprocessessetforth in thisPart. TheAgency
will havetheburdenofproofasto why theapplicant’ssubmittalviolated
theAct or theseregulationsorwasnototherwiseapprovable. If theappli-
cantprevailsbeforetheBoard,theBoardmayauthorizethepaymentof
theapplicant’slegal costs,from theUST fund,to pursuesuchappeal.

c) TheAgencyshallprocessclaimsasexpeditiouslyas possible.Wherethe
submittal,andattendantcosts,areconsistentwith this Part,theAgency
shallapprovesuchsubmittalwithin 45 daysof its receipt.

d) If theAgencyintendsto rejectthesubmittedplan,budget,orreport,or re-
quiremodifications thereto,orrequestsmore information,it shall,within
45 daysofthereceiptof suchsubmittal,providewrittennotificationof
suchintention.Suchwritten notification shall indicate:
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1) AnexplanationoftheSectionsofthisActwhich maybeviolated~f
theplanswereapproved;

2) An explanationoft/icprovisionsofthe regulations,promulgated
underthisAct, in this Part,whichmaybeviolatedifthesubmittal
wereapproved;

3) Anexplanationofthespec~fictypeofinformation, ifany, whichthe
Agencydeemstheapplicantdid notprovidetheAgency;and

4) A statementofspecificreasonswhy theActandtheregulations
mightnotbe met~ftheplan wereapproved. Suchexplanation
cannotmerelystate“exceedsminimumrequirementsofAct” but
mustprovidesufficientdetail for theapplicantto understandthe
basisfor theAgency’sintendedaction.

e) If it choosesto modify thesubmittalin responseto theAgency’swritten
notification, theapplicantshallprovidesuchnotificationofmodification
to theAgencywithin 35 daysofreceiptoftheAgency’sletterof intention.
Theapplicant’snoticeof modificationshall not extendtheapplicable120-
dayreviewperiod.

f) If, at theendofthe 120-dayreviewperiod,theAgencydeemsthatthe
submittalshouldbe rejected,it shallprovidewrittennotificationofthe
reasonsfor suchrejection,whichshall includeone ormoreof thoserea-
sonsdelineatedin Section734.505(d). If theapplicanthasmodified its
submittalasset forth in Section734.505(e), but theAgencycontinuesto
considerthesubmittalnot approvableundertheAct andtheseregulations,
evenwith suchmodification,theAgency’srejectionlettershallalsoin-
cludethespecificreasons,asset forth in Section734.505(d), asto why it
doesnotconsiderthesubmittalwith modificationapprovable.

g) An owneroroperatormaywaivetheright to afinal decisionwithin 120
daysafterthesubmittalofacompleteplan,budget,orreportby submitting
writtennotice to theAgencyprior to theapplicabledeadline. Anywaiver
shallbe for aminimumof60 days.

h) TheAgencyshallmail noticesofits intendedaction,pursuantto Section
734.505(d)andnoticesof its final action,pursuantto Section734.505(f)
on plans,budgets,orreportsby registeredorcertifiedmail, postmarked
with adatestampandwith returnreceiptrequested.Final actionshallbe
deemedto havetakenplaceon thepostmarkeddatethat suchnoticeis
mailed.

i) Any final actionby theAgencyto rejector requiremodifications,orrejec-
tionby failure to act,of aplan,budget,orreport,in accordancewith See-
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tion734.505(f)shallbe subjectto appealto theBoardwithin 35 daysafter
theAgency’s final actionin themannerprovidedfor thereviewof permit
decisionsin Section40 oftheAct.

1) Wherean applicanthastimely filed an appealwith theBoard,the
Agencyshall,at theapplicant’srequest,agreeto a90 dayexten-
sion asprovidedin Section40 oftheAct. During this period,at
theapplicant’srequest,theAgencywill meetwith theapplicantin
an effort to resolveanydisputeover costsandto narrowany issues
that maybeappealedto theBoard.

2) WheretheapplicantprevailsbeforetheBoard,theBoardwill au-
thorizepaymentoftheapplicant’sreasonableattorney’sfeesfrom
thefund, in accordancewith Section57.7 oftheAct, unlessthe
Boardfinds that theappealwasnot takenin goodfaith.

3) As an alternativeto aBoardappeal,thepartiesmaymutually
agree,in writing, to theservicesofamediatororarbitrator,who
shallbepaid areasonablefeefrom theLIST fund.TheLIST Advi-
soryCommitteewill establisha list ofacceptableneutralswho
neednot belawyersandwho shallnotbestateemployees,butwho
shalldemonstratean understandingofissuesrelatedto costsand
contracts.TheLIST Advisory Committeewill seta limitation on
therateto bepaidanysuchneutral.

j) In accordancewith Section734.450ofthis Part, upontheapprovalof any
budgetby theAgency,theAgencyshall include aspart ofthefinal notice
to theowneror operatoranoticeofinsufficient fundsif theFunddoesnot
containsufficient fundsto providepaymentofthetotal costsapprovedin
thebudget.

Section 734.510 Standardsfor Reviewof Plans, Budgets,or Reports

a) A technicalreviewshallconsistofa detailedreviewofthestepsproposed
or completedto accomplishthegoalsof theplanandto achievecompli-
ancewith theAct andregulations. Itemsto be reviewed,if applicable,
shall include,but not be limited to, numberand placementofwellsand
borings,numberandtypesofsamplesand analysis,resultsofsample
analysis,andprotocolsto be followed in makingdeterminations.The
overall goalofthetechnicalreviewfor plansshallbe to determineif the
plan is sufficient to satisfytherequirementsoftheAct andregulationsand
hasbeenpreparedin accordancewith generallyacceptedengineering
practicesorprinciplesofprofessionalgeology. The overallgoalofthe
technicalreview for reportsshallbe to determineif theplanhasbeenfully
implementedin accordancewith generallyacceptedengineeringpractices
or principlesof professionalgeology,if theconclusionsareconsistent
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with the informationobtainedwhile implementingtheplan,andif there-
quirementsoftheAct andregulationshavebeensatisfied.Thetechnical
reviewshallbe completedprior to theAgency’sissuanceofany letterof
intentionto rejectormodify in accordancewith Section734/505(d)and
shallbe conductedby IEPA personnelwho is a licensedprofessionalen-
gineerorgeologist. Thetechnicalreviewshallbecomepartof therecord.

b) A financialreviewshallconsistof adetailedreviewofthecostsassociated
with eachelementnecessaryto accomplishthegoalsoftheplan asre-
quiredpursuantto theAct andregulations. Itemsto be reviewedshall in-
clude,butnot be limited to, costsassociatedwith anymaterials,activities,
orservicesthatareincludedin thebudget. Theoverall goalofthefinan-
cial reviewshallbe to assurethat costsassociatedwith materials,activi-
ties,andservicesareconsistentwith this Partor otherwiseconstituterea-
sonablecosts,andwork, for theproperremediationofthe site. Thefinan-
cial reviewshallbecomeapartof therecord.

SUBPARTF: PAYMENT FROM THE FUND

Theexpeditiousprocessingofreimbursementpaymentsis ascrucial to good

stewardshipofthefundasis the expeditiousandjudiciousprocessingof theapplications

for approvalofplans,budgetsandreports. As wastestifiedto athearing,theverypur-

posefor thefundis to remediatepropertiescontaminatedby leakingundergroundstorage

tanks. It makesno sensewhatsoeverto delaypaymentsto thosewho areentitledto be

reimbursedfor suchremediation.Theprogramshouldbeadministered,andtherules

shouldbepromulgated,in awaythat promotesexpeditiouspaymentbecauseexpeditious

paymentwill, presumably,resultin moreremediation. Indeed,the legislature,in crafting

Section57.8 appearsto haveonly consideredinsufficiencyoffundsasavalid reasonfor

delayedpayment.While theAct requiresthatpaymentsmustbemadewithin 120 daysof

the requestfor payment,thereis no reasonwhy theAgencycannotprocessthispayment

quickersince,asit testified,thereis little or no reasonto denythepaymentso long asthe

costsrequestedfor reimbursementhavebeenapprovedin aprevioussubmittal. These

rulesshouldproscribethat theonly reasonfor delayedpaymentis an Agencydeclaration,
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andnoticeto theparties,ascontemplatedby theAct, of insufficiencyof funds. Toward

theseends,PIPEsuggeststhat theBoardtightenthe languagecontainedin SubpartF to

accomplishthis goal.

Also, andmorespecifically,PIPEproposesthefollowing changesto Section

734.630(gg)ofSubpartF, regardingeligible andineligible costs. Additionally, PIPE

suggeststhat 734.630(ii)(oo)and(aaa)be deletedandincludedaseligible costs.Thera-

tionalefor suchsuggestedchangeswill be presentedat theBoard’snexthearing.

Section734.630

(gg) CostsincurredafterreceiptofaNo FurtherRemediationLetter fortheoccurrence
forwhichtheNo FurtherRemediationLetterwasreceived,except:

1) costsincurredfor MTBE remediationpursuantto Section
734.405(i)(2)ofthis Part:

2) monitoringwell abandonmentcosts;
3) countyrecorderor registraroftitlesand feesfor recordingtheNo

FurtherRemediationLetter;
4) costsassociatedwith seekingpaymentfrom theFund;
5) incrementalcostsincurredby ahighwayauthoritythroughmainte-

nanceorimprovementof theRight ofWay coveredby aHighway
Authority Agreement

6) coststo investigateandremediatethreatsto humanhealthandthe
environmentcausedby a previouslyunknownmigrationpathway,

7) coststo investigateandremediatecontaminationfoundbeyondthe
previouslydefinedcontaminantplumeswhich threatenshuman
healthandtheenvironment;

8) coststo investigateandremediatecontaminationwhich is discov-
eredonpropertieswhoseowneror operatorortheiragentwere
previouslydeniedaccessand therequirementsofSection734.350
weremet.

Also, PIPEproposesthat, in Section734.665,theBoardonly includetherelevant

statutorylanguageconcerningtheAgency’sauditingauthority.

SUBPART H: REIMBURSABLE COSTS

Most ofthetestimonyat hearingconcernedSubpartH. In largepart,that is be-

causeSubpartH contemplatesreducedcostsfor work traditionallyperformedin the
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remediationofundergroundstoragetanks— at ratesthat haveno factualor statisticalba-

sis.Further,theAgency’spositionregardingtheapplicationoftheserates(someof

which areunit rates,some“lump sums”and somebasedupon“time andmaterial”)re-

mainsunclear.

It is nowPIPE’sunderstanding,basedupontheworkgroup’slastmeetingwith the

Agency, that solong astheplanorbudgetcontemplateswork that is within theconfines

of aunit or lump sumreimburseablecostset forth in SubpartH, it will beapproved,and

thecostswill be reimbursed,without a laterandsubsequent,time consuming,line-by-line

time andmaterialjustification. It is alsoPIPE’sunderstandingthattheEPAwill bepro-

posingacompetitivebid scenariofor someor all ofthecostscontainedin SubpartH

whichwill allow applicants,wherenecessary,to “opt out” oftheSubpartH costsif com-

petitivebidsdemonstratetheunreasonablenessofthespecifiedcosts.

However,PIPEstill hasvariousconcernswith theproposal,particularlyin its

failure to delineate“extraordinaryOr unusual”circumstanceswhich requirethinking (and

payment)outsideof thebox, aswell as its failure to delineatewhatscopeofwork the

EPA actuallycontemplatesto bepaidby thestandardandestablishedamounts.Accord-

ingly, PIPEoffersthe following alternativelanguagethatwill besupported,with testi-

mony and,to theextentpossible,proposedalternativerates,attheBoard’snexthearing.

Additionally, PIPEwill present,in testimonyat hearing,theAppendicesG andH which

arereferredto in this proposedalternatelanguage.

Section734.800 Applicability

a) ThisSubpartH dividesactivitiesconductedpursuantto thisPartinto tasks
andsets forth thereimburseablecoststhat anownerandoperatorcanex-
pectto bepaidfrom theFundfor costsassociatedwith eachtask. In some
cases,thoseamountsarelisted aa“lump sum,” meaningthatthedollar
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amountset forth is presumedto be reasonable‘for all tasksdelineatedin
theserulesthat areassociatedwith that cost.

b) Thecostslisted underaparticulartaskidentify costsassociatedwith the
task;theyarenot intendedasan all-inclusivelist ofall costsassociated
with thetaskfor purposesofpaymentfrom theFund. Necessarycostsnot
listed underaparticulartaskmaybeconsideredto representextenuating
circumstancesand,subjectto adequatejustificationpursuantto thisPart,
maynecessitateadditionalpayment.

c) Eligibility or ineligibility ofa typeofcostswill bedeterminedpursuantto
SubpartF ofthis Part. This SubpartH setsforth thereimburseablecosts
for theseeligible costs.Wherelump sumorunit costsarecontainedin this
Subpart,applicantsarenotrequiredto provideadetailedtime ormaterials
breakdownfor costsassociatedwith eachtask,providedthatthecostsare
at or belowthespecifiedamountsset forth in this Subpart.Costsin excess
oftheseamountswill requireseparateandadequatejustification.

d) Any andall activities conductedunderthisPartthat arerequiredto be
conductedon an emergencybasis,asdirectedby an entityofthe Stateof
Illinois, shallbepaidon atime andmaterialsbasis.

Section734.810 UST Removalor Abandonment Costs

Paymentfor costsassociatedwith UST removalor abandonmentofeachLIST shallnot
exceedtheamountssetforth in this Section. With theexceptionofflowablematerial
utilized for tankabandonment,suchcostsshall includethoseassociatedwith theexcava-
tion, removal,disposal,andabandonmentofLIST system. Costsassociatedwith the
flowablefill materialwill be reimbursedonatime andmaterialsbasis

USTVolume Maximum Total AmountperUST
110 ‘ 999 gallons $X,XXX.XX
1,000 —4,999 14,999gallons $X,XXX.X.X
5,000 9,999 15,000or moregallons $X,.X,X.X.XX
10,000— 19,999gallons SX,.X.XX.XX
20,000ormoregallons $X,XXX.XX

UST Piping: SXX per linear foot ofpiping trenchbeyondearlyactionextents.

Section734.815 FreeProduct or Groundwater Removaland Disposal

Paymentfor costsassociatedwith theremovalanddisposaloffreeproductor groundwa-
tershallnotexceedtheamountsset forth in this Section. Suchcostsshall includethose
associatedwith theremoval,transportation,anddisposalof freeproductorgroundwater.
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a) Paymentfor costsassociatedwith eachroundof freeproductorground-
waterremovalviahandbailing oravacuumtruck shallnot exceeda total
of $XXXX per gallonor aminimumof $XXXX, whicheveris greater.

b) Paymentfor costsassociatedwith the removaloffreeproductor ground-
watervia amethodotherthanhandbailingorvacuumtruck shall bede-
terminedon atime andmaterialsbasisandshallnot exceedtheamounts
setforth in Section734.850ofthis Part. Suchcostsshall include,those
associatedwith thedesign,construction,installation,operation,mainte-
nance,andclosureoffreeproductremovalsystems.

Section734.820 Drilling, Well Installation, and Well Abandonment

Paymentforcostsassociatedwith drilling, well installation,andwell abandonmentshall
not exceedtheamountsset forth in this Section,excludingdrilling conductedaspartof
freeproductremovaloran alternativetechnology. Paymentfor costsassociatedwith
drilling conductedaspartoffreeproductremovaloran alternativetechnologyshallbe
determinedin accordancewith Section734.850of thisPartinsteadofthis Section.

a) Paymentfor costsassociatedwith eachroundofdrilling shall not exceed
thefollowing amounts.Suchcostsshallincludethoseassociatedwith
mobilization,drilling, labor,decontamination,anddrilling for thepur-
posesofsoil samplingorwell installation.

TypeofDrilling MaximumTotal Amount
Hollow-stemauger greaterof$XX.XX perfoot or $X,XXX.XX
Direct-pushplatform greaterof$XX.XX perfoot orSX,XXX,XX
Bedrockdrilling greaterof$XX.XX per foot or$X,XXX.XX
Bedrockcoring greaterof $XX.XX perfoot orSX,XXX.XX
Injectiondrilling greaterof$XX.XX per foot orSX,XXX.XX
VacuumExtractor(utility clearance~greaterof$XX.XX per foot or$X.X

b) Paymentfor costsassociatedwith the installationofmonitoringwells, ex-
cluding drilling, be payableatthefollowing amounts. Suchcostsshall in-
clude,but notbelimited to, thoseassociatedwith well constructionand
development.

25
Printed on Recycled Paper in Accordance with 35 III. Adm. Code 101.202 and lOt. 302(g)



Typeof Borehole MaximumTotal Amount
Hollow-stemauger $X/foot (well length .2”W lessdia.)
Q~Direct-pushplatform $X/foot

c) Paymentfor costsassociatedwith theabandonmentofmonitoringwells shall
bepaidat $1Q.50per foot ofwell length.

d) Paymentfor costsassociatedwith mobilizationofpersonnelandequipment
pursuantto Section734.820(a)(b)(c)ofthis Partshallbereimbursedat a lum
sumrateof$X.

Section734.825 Soil Removaland Disposal

Paymentfor costsassociatedwith soil removal,transportation,anddisposalshallnot ex-
ceedtheamountssetforth in this Section. Suchcostsshallinclude,but not be limited -to
thoseassociatedwith theremoval,transportation,anddisposalofcontaminatedsoil ex-
ceedingtheapplicableremediationobjectivesor visibly contaminatedfill removedpur-
suantto Section734.210(f)ofthis Part,andthepurchase,transportation,andplacement
ofmaterialusedto backfill theresultingexcavation.

a) Paymentfor costsassociatedwith theremoval,transportation,anddis-
posalofcontaminatedsoil exceedingtheapplicableremediationobjec-
tives,visibly contaminatedfill removedpursuantto Section732.210(f) of
thisPart,andconcrete,asphalt,orpavingoverlyingsuchcontaminated
soil or fill shallnot exceedatotal of $XX.XX percubicyard.

1) Exceptasprovidedin subsection(a)(2) ofthis Section,thevolume
ofsoil removedanddisposedshallbedeterminedby thefollowing
equationusing thedimensionsoftheresultingexcavation: (Exca-
vationLengthx ExcavationWidth x ExcavationDepth)x 1 .Q15.
A defaultconversionfactorof 1 .~2tonspercubicyardshallbe
usedto converttons to cubicyards.

2) The volumeofsoil removedfrom within fourfeetoftheoutside
dimensionoftheUST anddisposedofpursuantto Section
734.210(f) ofthis Partshallbe determinedin accordancewith Sec-
tion 734.AppendixC ofthisPart.

b) Paymentfor costsassociatedwith thepurchase,transportation,placements
an.dcompactionof materialusedto backfill theexcavationresultingfrom
the removal and disposalofsoil shallnot exceedatotal ofXX.XX percu-
bic yard.

1) Exceptasprovidedin subsection(b)(2)of thisSection,thevolume
ofbackfill materialshall be determinedby the following equation
using thedimensionsof thebackfilledexcavation: (Excavation
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Lengthx ExcavationWidth x ExcavationDepth) x I .~15.A de-
fault conversionfactorof I .~2tonsper cubicyardshallbeusedto
converttons to cubicyards.

2) The volume of backfill material used to replace soil removed from
within four feet of the outside dimension of the USTanddisposed
of pursuant to Section 734.2 10(f) of this Partshall be determined
in accordance with Section 734.Appendix C of this Part.

c) Payment for costs associated with the removal andsubsequentreturnofsoil that
does not exceed the applicable remediationobjectivesbutwhoseremoval is re-
quiredin orderto conductcorrectiveactionshallbe reimbursedat a lump sum
rateof $X percubicyard of soil that canbe stockpilednext to the excavationcav-
ity. Additional expensesassociatedwith thetransportationofsoil thatneedsto be
temporarilystockpiledon or off-siteshallbereimbursedat a lump sumrateofto-
tal of$XX.XX percubicyard. Thevolumeofsoil removedandstagedon-site
~4retumed to theexcavationshallbedeterminedby thefollowing equationus-
ing thedimensionsoftheexcavationresultingfrom theremovalofthe soil: (Ex-
cavationLengthx ExcavationWidth x ExcavationDepth)x 1.15. A defaultcon-
versionfactorof 1 .~, tonspercubic yard shallbeusedto converttonsto cubic
yards.

Section 734.830 Drum Disposal

Paymentfor costsassociatedwith thepurchase,transportation,anddisposal of
55-gallondrumscontainingnon-hazardoussolids,oil dry, personalprotective
equipment,etc. shallbepaidat $X.XX per55-gallondrum. A stop fee is setat
$X.X. Costs associated with the removal of the drumscontainingnon-solidsshall
be actual disposal costsandtime andmaterials.Professional,managerial,techni-
cal and administrativeservicesandrelatedcosts,i.f any, associatedwith thework
contemplatedin this Sectionarenot intendedto be includedin or limited by this
Section.

Section734.835 SampleHandling and Analysis

Paymentfor costsassociatedwith samplehandlingandanalysisshallbeconsistentwith
Section734.AppendixD of this Part. Suchcostsshallinclude,but notbe limited to,
thoseassociatedwith thetransportation,delivery, preparation,and analysisofsamples,
andthereportingofsampleresultsby the laboratory. Forlaboratoryanalysesnot in-
cludedin this Section,theAgencyshalldeterminereasonablepaymentamountsonasite-
specificbasis.

Section 734.840 Concrete,Asphalt, and Paving; Destruction or Dismantling
and Reassemblyof Above GradeStructures
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a) Payment for costs associated with concrete, asphalt, and paving installed
as an engineered barrier, other than andreplacementconcrete,asphaltand
paving shall be reimbursed at the following amounts: Costsassociated
with the replacement of concrete, asphalt andpaving used as an engi

neered barrierare subject to the maximumamountssetforth in subsection
(h) of this Section instead-of subsection I ~:

Depth ofMat~rial iviaximum Total Amount
per Square Foot

~sphaltand paving
3 inches $1.86
4 inches $2.38

b-) Payment for costs associatedwau inc ieniacementpi ~nncrete~ ~i~nha1tand paving
shallnot exceedthefollowint~aniounu;

ThicknessofMaterial Maximum TotalAmount
perSquareFoot

Asphalt andpaving — 2 inches $1.65 $X.XX
3 inches $1.86 $X.XX
4 inches $2.38 $X.XX

Concrete— 2 inches $2.45 $X.XX
3 inches $2.93 $X.XX
4 inches $3.41 $X.XX
5 inches $3.89$X.XX
6 inches $4~6$X.XX
8 inches $5.3 l~ $X.XX

For thicknesses other than those listed above,theAgencyshalldetermine
reasonable payment amounts on a site-specific basis.

c) Payment for costsassociatedwith thedestructionorthedismantlingand
reassemblyof above-gradestructuresshallnot exceedthetime andmate-
rial amountsset forth in Section734.850ofthis Part. The totalcostfor
thedestructionorthedismantlingandreassemblyofabove-gradestruc-
turesshallbe$10,000.00persite.

Section 734.845 ProfessionalConsulting Services

Paymentfor costsassociatedwith professionalconsultingservicesshallbepaidperunit
taskfor not exceedtheamountsset forth in this Section. Suchcostsshall includethose
associatedwith projectplanningandoversight;field work, field oversight;travel; per
diem; mileage;transportationandthepreparation,review,certification,andsubmission
of all plans, budgets, reports, applications for payment, and other documentation. The
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costsassociatedwith travel:perdiem: mileageandtransportationareprovidedin Appen-
dix F.

a) EarlyAction andFreeProductRemoval. Paymentofcostsfor profes-
sionalconsultingservicesassociatedwith earlyactionandfreeproduct
removalactivitiesconductedpursuantto SubpartB ofthis Partshall not
exceed the following amounts:

1) Paymentfor costsassociatedwith preparationfor theabandonment
orremovalofeachUST systemshall bepaidalump sumnot ex
ceedatotal of$XXX.XX for tasksincluding thoselisted in Ap-
pendixG.

2) Paymentfor costsassociatedwith removalor abandonmentofeach
LIST systemearlyactionfield work andfield oversightshallbere-
imbursedat arateof$XXX.XX perhalf-day,with thenumberof
half-daysbeingdeterminedbytheLPE orLPG on asite-specific
basis. Thereimbursablecostsassociatedwith earlyactionfield
work Thenumberofhalf daysshall includenot exceedthefol-
lowing:

A) If one ormoreLISTs areremoved,Earlyactionactivities: a
rateof$XXX perhalf-dayperperson,usingtwo persons,
plusup to onehalf day$XXX for each200 cubicyards,or
fractionthereof,ofvisibly contaminatedfill materialre-
movedanddisposedof in accordancewith 734.210(f);

B) If oneormoreLIST systemsremainin place,onehalf day
$XXX for everytwo soil borings,orfraction thereof,
drilled pursuantto Section732.210(h)(2)of thisPart;

3) Paymentfor costsassociatedwith thepreparationandsubmission
of20-dayand45-dayreports,including field worknot coveredby
subsection(a)(2)ofthis Section,shallbepaida lumpsumrateof
$xxx.

4) Paymentfor costsassociatedwith thepreparationandsubmission
of freeproductremovalplansandreports,field workandfield
oversight,andtheinstallationof freeproductremovalsystems
andlorall activitiesconductedon an emergencyortime-criticalba-
sis(asdirectedby astateauthority)shall be determinedonatime
andmaterialsbasisandshallbe consistentwith the unit amounts
set forth in Section734.850of this Part.

b) Site Investigation. Paymentofcostsfor professionalconsultingservices
associatedwith site investigationactivities,asdefinedin AppendixG, and
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conducted pursuant to Subpart C of this Part, shall be paid at a lump sum
rate as follows:

1) Paymentfor costsassociatedwith StageI site investigationprepa-
ration, field work, and field oversightshallbe paidalumpsumrate
of$X,XXX.XX plus units not exceedatotal of $3,200.00ofthe
following.

A) $)OO(Onehalf day for everytwo soil borings,or fraction
thereof,drilled aspartoftheStageI site investigationbut
notusedfor theinstallationofmonitoringwells. Borings
in whichmonitoringwells areinstalledshallbe includedin
subsection(b)(1)(B)ofthis Sectioninsteadofthis subsec-
tion (b)(l)(A): and

B) $XXX Onehalf dayfor eachmonitoringwell installedas
partoftheStage1 site investigation.

C) SXXX for everydayofvacuumextractorboringclear-
ance.

D) $XXX for collectingdatafor hydraulic conductivity
evaluation.

2) Paymentfor costsassociatedwith thepreparationandsubmission
of Stage2 site investigationplansshallbepaida lump sumrateof
$X,XXX.XX. The coveredtasksincludetheStage1 reportandthe
preparationof theStage2 plan,asdefinedin AppendixG.

3) Paymentfor costsassociatedwith Stage2 field work andfield
oversightshallbepaidin units ofthefollowing:

A) $XXXfor everytwo soil borings, or fraction thereof, drilled
aspartoftheStage2 siteinvestigation but not used for the
installationofmonitoringwells. Borings in which monitor-
ing wells areinstalledshallbe includedin subsection
(b)(3)(B) of this Sectioninsteadofthis subsection
(b)(3)(A); and

B) $XXXOne half day for each monitoring well installedaspart
oftheStage2 site investigation.

C) $XXXfor collecting data for hydraulic conductivity evalua-
tion if required.
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D) $XXX for everydayofvacuumextractorboring clearance

4) Paymentfor costsassociatedwith thepreparationand submission
ofeachStage3 site investigationplanshallbe paidon atime and
materialsbasis.

5) Paymentfor costsassociatedwith Stage3 field work and field
oversightshallbepaid in lumpsumunitsasfollows:

A) $XXX Onehalf dayfor everytwo fewsoil borings,or frac-
tion thereof,drilled aspartofthe Stage3 site investigation
butnotusedfor the installationofmonitoringwells. Bor-
ings in whichmonitoringwellsareinstalledshallbe in-
cludedin subsection(b)(5)(B)of thisSectioninsteadofthis
subsection(b)(5)(A); and

B) $)OO(Onehalf dayfor eachmonitoringwell installedas
partof theStage3 site investigation.

C) $XXX for everydayof vacuumextractorboringclearance

D) $XXX for collectingdatafor hydraulicconductivity
evaluationif required.

_____ a time andmaterialsbasisfor eachtasknot identifiedmA,
B, C, orD above.

6) Paymentfor costsassociatedwith thepreparationandsubmission
of siteinvestigationcompletionreportswhichoccurafterthe
StageI site investigationshallbepaida lumpsumtotal of$XXX.
Paymentfor costsassociatedwith thepreparationandsubmission
of siteinvestigationcompletionreportswhichoccurafterStage2
orStage3 site investigationshallbepaidon atime andmaterials
basis.

c) CorrectiveAction. Paymentof costsfor professionalconsultingservices
associatedwith correctiveactionactivitiesconductedpursuantto Subpart
C ofthis Partshall be paid in unitsofnotexceedthefollowing amounts,
ortime andmaterials,as identifiedbelow:

1) Forconventionaltechnologyasdefinedin AppendixG, payment
for costsassociatedwith thepreparationandsubmissionofcorrec-
tive actionplansshallnot exceedabea maximumtotal of
$X,XXX.XX. For a plan for anyothercorrectiveactionor alterna-
tive technologies,paymentfor costsshallbe determinedon atime
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andmaterialsbasisandshall notexceedtheamountssetforth in
Section734.850ofthis Part.

A) Forconventionaltechnology,paymentfor costsassociated
with thepreparationandsubmissionofcorrectiveaction
planaddenda,asdefinedin AppendixGshall be a lumpsum
total of$0,000.00,peraddendum.For alternativetechnolo-
gies,pa~entfor suchcostsshallbe determinedon a time
and materialsbasisandshallbe consistentwith theamounts
setforth in Section734.850ofthis Part.

2) Paymentfor costsassociatedwith correctiveactionfield work and
field oversightshallbepaid in unitsofnot exceedthefollowing
amounts,ortimeandmaterialsasspecifiedbelow:

A) For conventionaltechnologyasdefinedin Appendix G,a
lump sumtotal of$XXX.XX perhalfday, not to exceed
onehalf day for each200 cubicyards,or fractionthereof,
ofsoil removedanddisposed.

B) For alternativetechnologies,paymentfor costsshallbede-
terminedon atimeandmaterialsbasisandshallbeother-
wiseconsistentwith Section734.850ofthis Part.

3) Paymentfor costsassociatedwith thedevelopmentofremediation
objectivesotherthanTier 1 remediationobjectivespursuantto 35
Ill. Mm. Code742 shallbedeterminedon atime andmaterialsba-
sisandshallbeotherwiseconsistentwith Section734.850 ofthis
Part.not exceedatotal of $800.00. Thesetasksincludetheprepa-
rationofTier2 remediationobjectives,risk-basedcorrectiveaction
objectivesandanyTier 3 analyses.

4) Paymentfor costsassociatedwith EnvironmentalLandUseCon-
trols andHighwayAuthorityAgreementsusedasinstitutionalcon-
trols pursuantto 35 Ill. Adm. Code742 shallbedeterminedona
time andmaterialsbasisandshallbe otherwiseconsistentwith
Section734.850ofthis Part.not exceed$800.00perEnviron
mentalLand UseControl or HighwayAuthority Agreement.

5) Paymentfor costsassociatedwith thepreparationand submis-
sion ofeachcorrectiveactionstatusreportfor conventionaltech-
nology,asdefinedin AppendixG, shallbe paidat a lump sum
amountof$XXXX.XX.
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6) Payment for costs associated with the preparation and submis-
sion of each corrective action completion report for conventional
technology,asdefinedin AppendixG, shallbe paidata lump sum
amountof$XXXX.XX.

7) Paymentfor costsassociatedwith thepreparationand submis-
sionof correctiveactioncompletionreportsfor alternativetech-
nologyshallbe paidon atime andmaterialsbasisandshallbe
consistentwith Section734.850of thisPart.

d) MiscellaneousConsultingTasks

Paymentfor otherconsultingtaskswhich arerequiredto satisfyregulatory
requirementsshallbe paidon atimeandmaterialsbasisandshallbeoth-
erwiseconsistentwith Section734.850ofthis Part. Thesetasksinclude
thecategoriesshownbelow, asdefinedin AppendixG:

1) Newproject start-upcosts

2) Reimbursementrequests,for eachofthefollowing:

Earlyaction,eachStageofSite Investigation,andnot lessthanevery
90 daysfor CorrectiveAction activities.

3) Responseon atime-criticalbasis,asdirectedby astateor local
authority

Section734.850 Paymenton Time and Materials Basis

This Sectionsetsforth themaximumamountsthat maybepaidwhenpaymentis allowed
on a time and materials basis.

a) Paymentfor costsassociatedwith activitiesthathaveaspecificpayment
amountset forth in othersectionsof this SubpartH (e.g,samplehandling
andanalysis,drilling, well installationandabandonment,drumdisposal,
orconsultingfeesfor plans, field work, field oversight,andreports)shall
be reimbursedattheamountsset forth in thoseSections,unlesspaymentis
madepursuantto Section734.855ofthisPart.

b) Paymentsamountsfor costsassociatedwith activitiesthat do not havea
specificpaymentamountset forth in othersectionsof this SubpartH shall
bedeterminedby theAgencyon asite-specificbasis,provided,however,
that personnelcostsshallnot exceedtheamountsset forth in Section
734.AppendixE ofthis Part. Personnelcostsshallbe baseduponthe
work beingperformed,regardlessofthetitle of thepersonperformingthe
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work. Ownersandoperatorsseekingpaymentshalldemonstrateto the
Agency that the amounts sought are reasonable.

Section 734.855 Unusual or Atypical Conditions

If theapplicantincurs costswhich areunusualoratypical,assetforth in AppendixH,
and the IEPA intends to denysuchcosts,it shallissuea letterof intent to rejectwithin 45
daysofthesubmittalconsistentwith SubpartE andthepartiesshallproceedin accor-
dancethat Subpart. If theapplicantdemonstratesthattheunusualor atypicalcostsare
unavoidable,reasonableornecessary,thecostsshallbepaid.

Section734.860 Handling Charges

Payment of handling charges shall beconsistentwith theamountsset forth in Section
734.635 of this Partand shallbereimbursablewithout regardto theidentify ofthe sub-
contractor.

Section734.865 Reviewof PaymentAmounts

TheLUST AdvisoryCommitteeshall annuallyreviewtheprovisionsofthis SubpartH.
As part of its review the LUSTAdvisory Committee shall determine whether the
amounts set forth in this Subpart H generallyreflectprevailingmarketrates. If, asa re-
sultof thereview,theLUST AdvisoryCommitteedeterminesthat theamountssetforth
in this Subpart Hno longer generally reflect prevailing market rates,it shallproposeap-
propriateamendmentsto the Board, based on standardized market factors.

CONCLUSION

PIPEappreciatesthis opportunityto providetheBoardwith alternatelanguageto

theIEPA’s proposalandlooks forwardto theBoard’snexthearing.

Res ectfully submitted,

Claire A. Manning, Attorney
CLAIRE A. MANNING
Posegate& Denes,P.C.
ill N. SixthStreet
Springfield, Illinois 62705
(217)522-6152
(217)522-6184(FAX)
claire@posegate-denes.com
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Section 734.APPENDIX C Backfill Volumes

Volumeof Tankin Gallons Maximum amountofbackfill Maximum amountofbackfill
materialto be removed: materialto be replaced:

Cubicyards Cubicyards
<285 54 56
285 to 299 55 57
300 to 559 56 58
560 to 999 67 70
l000to 1049 81 87
lOSOto 1149 89 96
llSOto 1999 94 101
2000to2499 112 124
2500to 2999 128 143
3000to3999 143 161
4000to 4999 175 198
5000to5999 189 219
6000to7499 198 235
7500 to 8299 206 250
8300to9999 219 268
l0,000to11,999 252 312
12,000to 14,999 286 357
>15,000 345 420

A conversionfactorof 1.5 tonspercubicyardshallbeusedto converttons to cubicyards.
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Section 734.APPENDIX D SampleHandling and Analysis

Max. Total Amount
per Sample

Chemical
BETX Soil with MTBE (EPA 8260) $92.00
BETX Waterwith MTBE (EPA 8260) $90.00
COD (ChemicalOxygenDemand) $40.00
Corrosivity $18.00
FlashPoint or Ignitability AnalysisEPA 1010 $41 .00
FOC(FractionOrganicCarbon) $52.00
Fat, Oil, & Grease(FOG) $84.00
LUST PollutantsSoil - analysismustincludeall volatile,
base/neutral,polynucleararomatic,andmetalparameterslisted
in Section734.AppendixBofthis Part

$725.00

OrganicCarbon(ASTM-D 2974-87) $48.00
DissolvedOxygen(DO) $33.00
PaintFilter (FreeLiquids) $16.00
PCB/ Pesticides(combination) $249.00
PCBs $136.00
Pesticides $162.00
PH $16.00
Phenol $39.00
PolynuclearAromaticsPNA, orPAH SOIL EPA8270 Si 86.00
PolynuclearAromaticsPNA, orPAH WATER EPA 8270 $186.00
Reactivity $75.00
SVOC - Soil (Semi-volatileOrganicCompounds) $339.00
SVOC - Water(Semi-volatileOrganicCompounds) $339.00
TK.N (Total Kjeldahl) “nitrogen” $52.00
TOC (Total OrganicCarbon)EPA 9060A $35.00
TPH (Total PetroleumHydrocarbons) $158.00
VOC (VolatileOrganicCompound)- Soil (Non-Aqueous) $190.00
VOC (Volatile OrganicCompound)- Water $180.00

Geo-Technical
Bulk DensityASTM D4292 / D2937 $34.00
Ex-Situ Hydraulic Conductivity/ Permeability $255.00
MoistureContentASTM D2216-90/ D4643-87 $13.00
Porosity $105.00
Rock HydraulicConductivityEx-Situ $350.00
Sieve/ ParticleSizeAnalysisASTM D422-63I Dl 140-54 $150.00
Soil Classification ASTM D2488-90/D2487-90 $68.00
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Metals
ArsenicTCLP Soil $35.00
ArsenicTotal Soil $25.00
ArsenicWater $23.00
BariumTCLP Soil $30.00
Barium Total Soil $17.00
Barium Water $15.00
CadmiumTCLP Soil $35.00
CadmiumTotalSoil $25.00
CadmiumWater $23.00
ChromiumTCLP Soil $30.00
ChromiumTotal Soil $17.00
ChromiumWater $15.00
CyanideTCLP Soil $48.00
CyanideTotal Soil $38.00
CyanideWater $38.00
IronTCLP Soil $30.00
IronTotal Soil $17.00
IronWater $15.00

LeadTCLP Soil $35.00
LeadTotal Soil $25.00
LeadWater $23.00
MercuryTCLP Soil $44.00
MercuryTotalSoil $29.00
MercuryWater $29.00
SeleniumTCLP Soil $35.00
SeleniumTotal Soil $25.00
SeleniumWater $21.00
SilverTCLP Soil $30.00
Silver Total Soil $17.00
SilverWater $15.00
MetalsTCLP Soil (acombinationofall RCRA metalslisted in
Appendix B of this Part)

$158.00

MetalsTotal Soil (acombinationof all RCR.Ametalslisted in
AppendixB of thisPart)

$145.00

Metals Water(a combinationofall RCRAmetalslisted in Ap-
pendix B olthisPart)

$147.00

Soil preparation for Metals TCLPSoil (one fee per sample/per $79.00
method)
Soil preparation for Metals Total Soil (one fee per sampler
method)

$16.00

Waterpreparationfor MetalsWater(onefeepersample~j~
fllCtllO(l)

$11.00
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Other
En Core®Sampler,purge-and-trapsampler,or equivalentsam-
pling device

$10.00

SampleShipping(*maximumtotal amountfor shippingall
samplescollectedin acalendarday)

$50.00*

Soil Dry Weight Determination (one fee per soil sample) $11.00

38
Printed on Recycled Paper in Accordance with 35 III, Adm. Code 101.202 and 101.302(g)



Section 732.APPENDIX E PersonnelTitles and Rates
Title DegreeRequired Ill. Li-

cense
Req’d.

Max.
Hourly
Rate

EngineerI
EngineerII
EngineerIII
EngineerIV
ProfessionalEngineer
ProfessionalEngineerII
SeniorProf. Engineeror
Principal

Bachelor’sin Engineering
Bachelor’sin Engineering
Bachelor’sin Engineering
Bachelor’sin Engineering
Bachelor’sin Engineering
Bachelor’sin Engineering
Bachelor’sin Engineering

None
None
None
None
P.E.
P.E.
P.E.

$74.00
$82.00
$90.00

$100.00
$1 15.00
$119.00
$137.00

GeologistI
GeologistII
GeologistIII
GeologistIV
ProfessionalGeologist
ProfessionalGeologistII
SeniorProf. Geologist

Bachelor’sin GeologyorHydrogeology
Bachelor’sin GeologyorHydrogeology
Bachelor’sin GeologyorHydrogeology
Bachelor’sin GeologyorHydrogeology
Bachelor’sin GeologyorHydrogeology
Bachelor’sin GeologyorHydrogeology
Bachelor’sin GeologyorHydrogeology

None
None
None
None
P.G.
P.G.
P.G.

$74.00
$82.00
$90.00

$100.00
$115.00
$119.00
$137.00

ScientistI
ScientistII
ScientistIII
ScientistIV
SeniorScientist

Bachelor’sin aNaturalorPhysicalScience
Bachelor’sin aNaturalorPhysicalScience
Bachelor’sin aNaturalorPhysicalScience
Bachelor’sin aNaturalorPhysicalScience
Bachelor’sin aNaturalorPhysicalScience

None
None
None
None
None

$60.00
$65.00
$70.00
$75.00
$85.00

ProjectManagerI
ProjectManagerII
SeniorProjectManager

None
None
None

None
None
None

$90.00
$95.00

$100.00
TechnicianI
TechnicianII
TechnicianIll
TechnicianIV
SeniorTechnician

None
None
None
None
None

None
None
None
None
None

$50.00
$55.00
$60.00
$65.00
$70.00

AccountTechnicianI
AccountTechnicianII
AccountTechnicianIII
AccountTechnicianIV
SeniorAcct. TechnicianI

None
None
None
None
None

None
None
None
None
None

$40.00
$45.00
$50.00
$55.00
$60.00

AdministrativeAssistantI
AdministrativeAssistantII
AdministrativeAssistantIII
AdministrativeAssistantIV
SeniorAdmin. AssistantI

None
None
None
None
None

None
None
None
None
None

$30.00
$35.00
$40.00
$42.50
$45.00

DraftpersonlCADI
Draftperson/CADII
DraftpersonlCADIII
Draftperson/CADIV
SeniorDraftperson/CAD

None
None
None
None ,

None

None
None
None
None
None

$40.00
$45.00
$50.00
$55.00
$60.00
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Section734.APPENDIX F Transportation and Mobilization Costs

Mobilization to and from the site for personnelshall be paid asfollows:

OutsideMetropolitanAreas: 1 hour= 50 miles (per correspondingpersonnelrate
perAPPENDIXE)

InsideMetropolitanAreas: 1 hour= 25 miles (per correspondingpersonnelrate
perAPPENDIXE)

VehicleMileageRate= $0.00/mileor $00.00/day,whicheveris greater(obtain
from R.S.Means).

PerDiem:

(Obtain from R.S.Means)

OutsideMetropolitanAreas: $00.00/dayperperson

InsideMetropolitanAreas: $000.00/dayperperson
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